L ATRER B R

- —~—
.o l;,‘:i': B

TR

o

COVINGTON & BURLING
1201 PENNSYLVANIA AVENUE, N. W.
P.O. BOX 75686
WASHINGTON,. D.C. 20044-7566
{202 682-6000

TELEFAX (202) 662-829!

ERIKA KING

CURZON STREEY
LORDOM WY BAS

ENGLAND
TELERHONTE a4 177 - 005 . 55 5

LECONFIFLD WEUGE

TELEFAX 44-171-09F- BOU

TIRECT DIAL NUMBER

202 662 - 585 BRUSSEL S CORRLESPONDINT OFFICE
DIRECY FAX HUMBER A4 2VENUE OES ARTS
2021 776- 518% BRUSGSELS (040 BELGIUM

TELEPHONE 32-2-948-3230
TELEFAX 32-2-302-:15808

THINGACTOV COM

Yanuary 15, 1999

Lawrence M. Noble, Esq.
General Counsel

Federal Election Commission
Washington. D.C. 20463

Re: MUR 4378

Dear Mr. Noble:

Please find enclosed the response of the National Republican Senatorial
Committee to the General Counsel's Brief in this matter.

Sincerely,

Erika King

Enclosure

R

L

66, {4 52 |

3 -

R TYIV

WY3Naa

',

40 3
Sikn

NGiY
NO115313 1

3334

8§03
\L]
t<F.F)

83413



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 4378

St &

}
)
)
)
)
)
National Republican }
Sanatorial Committes; )
Stan Huckaby, as treasurasz )
REPLY BRIEF OF THE
NATIONAL REPUBLICAN SENATORIALN COMMITIEE

6B. #4452 |

This brief responds on behalf of the Mational
Republican Senateorial Committee ("NRSCY") to the General
Counsel’s Brief of November 13, 1988, in Matter Under Review
4378. The Commission granted the NRSC an extension of time
until today, January 15, 1999, in which to file a responsive
brief.

As explained below, the facts gathered by the General
Counsel's QOffice in its investigation do not support, and in
fact preclude, a "probable cause to believe" finding of any
violations of the Federal Election Campaign Act of 1971, as
amended, 2 U.S5.C. §§ 431 et seq. ("FECA"). The General Counsel's
Brief also misstates the law governing this Matter.

Furthermore, the General Counsel's Office switched to a new
legal theory in this Matter after the reason-to-believe stage of

the process, in violation of the Administrative Procedure Act.
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STATEMENT OF THE CASE

This Matter arises from a complaint filed in 1996 on
pehalf of Senator Max Baucus and the Friends of Max Baucus '986
{"the Baucus complaint”). The Baucus complaint alleged that the
NRSC made disbursements for radio and television advertisements
in coordinaticn with then Montana Lieutenant Governor Dennis
Rehberg's campaign for the United States Senate seat held by
Baucus.! As a result of these disbursements, the Baucus
complaint alleged, the NRSC exceeded the limit on coordinated
expenditures imposed by 2 U.5.C. § 44la(d}). The Baucus

complaint alsoc alleged that the NRSC impermissibly used non-

! gseven advertisements are at issue. The radioc advertisements

aired initially on BApril 16, April 25, and May 8, and the
television advertisements on May 12, May 24, May 31, and June
21. The HNRSC paid either in whole or in part for the production
and placement of the advertisements. The NRSC is not prepared to
concede thet it spent exactly $309,292 on the advertisements,
however, see Brief at 22; the checks in question covered
advertising in more than one state and the staff simply chose to
"assign™ half of each check to Mcntana. See Brief at 21 n.7,
n.8. The scripts are laid out in the General Counsel's Brief at
pages 15 (April 16 and 25), 16 (May 8), 17 (May 12), 18 (May 24
and 31), and 20 (June Z21). The staff also investigated an
advertisement for Rehberg that was broadcast by one radio
station with an NRSC sponsorship identification. The NRSC
submitted uncontroverted evidence that it did not pay for this
advertisement, including a sworn affidavit from the media agency
that produced the advertisement, explaining that it had -- on
its own initiative -- produced two versions cf the spot, one of
which contained the NRSC sponsorship identification. The radio
station in gquestion apparently ran the NRSC label in error.
Although the General Counsel's Brief mentions the Rehberg
advertisement, Brief at 20, 22~24, the staff appears to have
abandoned any efforts to attribute this advertisement to the
{continued . . .)
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federal funds to finance the advertisements, in violation of 2
U.5.C. § 441b. 1In addition, the Baucus complaint alleged that
the NRSC failed tc report the disbursements as coordinated
expenditures, in violation of 2 U.5.C. § 434({b).

The NRSC responded to this complaint on July 10, 19%6.
The response included a factual account of each of the
advertisements at issue, supported by affidavits from Rehberg's
campaign manager as well as the media buyer who placed the NRSC
advertisements. On June 17, 1987, the Commission nevertheless
found "reason to believe" that the NRSC advertisements violated
2 U.5.C. §5 4341{b), 441la{f), and 441b. This finding was based
on a Factual and Legal Analysis which asserted, among other
things, that “the NRSC's response leaves a number of gquestions
unanswered.” Analysis at 22. On August 26, 1997, the NRSC
respended with additional factual information and legal argument
intended to put to rest the gquestions that the Analysis had
deemed "unanswered.”™

Following the submission of the NRSC's August 26, 1997
response (attached as Exhibit A}, which may not have been shared
with the Commission, the General Counsel’s Office conducted an

investigation. That investigation included the deposition of

NRSC for purposes of finding a FECA violation. See Brief at 52-
55.
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three individuals -~- Dennis Rehberqg {(the candidate), Ladonna Lee
{a consultant for the Rehberg committee), and Jo Anne Barnhart
{the political director of the NRSC in 1996). The NRS3C also
provided a variety of documents to the Commission relating to
the advertisements at issue, complying f;lly with the staff's
investigation. On November 16, 1998, after concluding its
investigaticn, the General Counsel's Ofifice recommended that the
Commission find "probable cause” to believe that violations of 2
U.5.C. 8§ 441a(f), 441lb, and 434{b}, and 11 C.F.R. § 102.5 had
occurred -- and that a violation of 2 U.S5.C. § 441la{h) had
occurred. Section 441la(h) had not been mentioned before this
point in the proceeding.

ARGUMENT

I. The "Facts" Gleaned by the General Counsel's Office Do Not
Support, and in Fact Preclude, & Finding of Cocrdinaticn.

The General Counsel’s Brief concludes with the
observation that "the evidence shows that . . . the actual
advertisements which the NRSC ran in the spring cf 1996 were
apparently produced without input from the Rehberg campaign and
were placed without the latter’s prior knowledge or approval as
to content, timing, and target audiences." Brief at 53. This

concession alone precludes any finding of coordination.
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A. The Undisputed Facts Show That There Was No
Coozdination Betwsan the NRSC and the Rehbarg

Campaign.

Although the NRSC does not have copies of the

depositions taken by the General Counsel's Office and has not

D

seen the other materials gathered by the staff in the course of
its investigation, we assume that the General Counsel's Brief
contains the excerpts the staff deemed most helpful to the
General Counsel's case. Even so, the facts presented in the
General Counsel®s Brief do neot support a finding of
cocrdination. First, the deposition excerpts selected by the
staff indicate that each deponent unequivocally denied
ceordination:

¢ Barnhart. "When asked whether the NRSC had consulted
with any Republican candidates or their consultants
about the content and placement of such advertising
prior to the 1996 primary elections, Ms. Barnhart
replied, 'No.'" Brief at 32 (Barnhart Dep. at 459j).
"Ms. Barnhart was asked if she discussed a prospective
advertising campaign with Dennis Rehberg when he
visited the NRSC in October of 19395. Her response was
'No, absolutely not. I didn't. It's not that I don't
remember. I know that I didn°t.'"™ Brief at 36
(Barnhart Dep. at 36}. "'Oh, to my knowledge, in no
way was this ad, the contents cof this ad, shared with
the Rehberg campaign prior to its running. As I
explained, we had a very strict policy on that; that
was communicated to my staff, and I oversaw this
process. '™ Brief at 41-42 (Barnhart Dep. at 96)}.
"With regard to the other scripts, Ms. Barnhart again
responded 'No‘ when asked if the Rehberg campaign
would have seen them prior to their being aired.'"
Brief at 42 (Barnhart Dep. at 109, 111i).

¢ Rehberg. "when asked if he talked with NRSC
representatives about media advertising, he answered

5
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'No. Never been -- at any meeting, we didn't talk
about media.'"™ Brief at 33 (Rehberg Dep. at 43).

With respect to the NRSC media campaign, "he stated
'You asked did we ask to have Baucus included. We
never did.'"™ Brief at 35 (Rehkerg Dep. at 92). "When
asked 1f he remembered any conversations about the
NRSC media campaign during his time in their building
in Octcber, Mr. Rehberg replied, 'Never.'" Brief at
36 (Rehberg Dep. at 8l}). "Asked again whether, during
his meetings at NRSC headquarters on March 21st, he
discussed a media campaign, Mr. Rehberg replied:
'There was never a discussion of media.'"” Brief at 40
{Rehberqg Dep. at 106). "When asked during his
depositicn if he had discussed possible scripts with
an NRSC representative at any time, Mr. Rehberg

responded: 'Never.'"™ Brief at 42 (Rehberg Dep. at
124). "A: Under nc condition did we ever discuss
media, content or ads. Q: So you were never shown
language . . . prior to airing? A: I didn’'t even know
the ads existed prior to airing.” Id.

e Lee. "Q: Did she ask for any input from you? A: No.

They never ask for any input from us. Q: They didn't
ask for your critigue as to [the] content of what they
were planning te do, or ask for suggestions? A: No.
We did not see their content. @: What about statiocns
they were planning to place ads with? &A: No. Q: What
about timing? A: No." Brief at 37-38 (Lee Dep. 26-
32). "Q: So when [the advertising campaign] finally
did [happenj, were you surprised? A&A: Frankly, yes.”
Brief at 40 (Lee Dep. at 83). "She consistently
stated that . . . neither she, the Rehberg campaign
nor Mr., Rehberg himself had pricr knowledge of the
scripts involved or of their placement. She stated:
'I had no involvement with any of the NRSC ads.'"
Brief at 44 [(Lee Dep. at 60).

The heart of the General Counsel's investigation --

tne neart of the staff's case -- was the deposition of these
three individuals. All three witnesses, under oath and with
extensive cross—examination by the staff, denied coordination

and indeed denied any discussion of the content, timing, or
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placement of rhe NRSC advertisements. The General Counsel's
OCffice concedes that “[tlhe deponents all testified that there

was ¢ prior cocordinaticn with regard to specific content,

rciming and placement of the individual NRSC advertisements."”
Brief at 30 {(emphasis added)}.

Seccnd, the evidence selected by the staff for the
General Counsel's Brief shows that the NRSC faxed press releases
about the advertisements to the Rehberg campaign -~ and to the
media generally -- only after the advertisements began airing.

¢ Barnmhart. "Our policy, pretty much, was that after
they went up, the ads went up, and they were actually
on the air and running, we . . . let them know."
Brief at 32 (Barnhart Dep. at 45} (emphasis added).
"Ms. Barnhart stated that it was a 'routine' procedure
to send such a press release to a campaign
representative. Later in her deposition Ms. Barnhart
testified: 'We had a blast-fax capability at the
committee, And when we put out a press release like
this, it weuld go out toc media, probably hundreds of
media outlets throughout the country, as well as to
the campaign.'” Brief at 36 n.l2.

e Lse. "Q: That was their policy, to send these out to
all the candidates involved? Is that correct? A:

It's my understanding. Q: It was not that you asked
for it? A: No. Fax and mail we get every day."

Brief at 3% ({(Lee Dep. at 32}.

¢ Rehberg. "A: So, every time they ran an ad, to my
knowledge, we received supporting documentation as to
its accuracy, but never in advance of the ad, nor did
we know the next ad was going to be on term limits.
We did not know that.” Brief at 43 {(Rehberg Dep. at
127-2%) {emphasis added) .?

altheough the staff writes in one place that "the Rehberg
campaign was informed of the content and timing by means of NRSC
{continuad . . .}
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Third, the deposition excerpts selected by the staff
make 1t guite clear that the NRSC pursued its own agenda in
Montana. The advertisements at issue were part of the NRS5C's
1996 lssue advocacy campaign, which was designed to promote the
Republican agenda. Brief at 31 {Barnhart Dep. at 37-38).
Barnhart explained that the NRSC aired advertisements in
Montana, in particular, because pelitical advertisements in the
state are comparatively inexpensive. Brief at 31 (Barnhart Dep.
at 41i-42). Each of the advertisements at issue here addressed
pending federal legislation: either the term limits initiative
or the balanced budget plan. Each mentioned Senator Baucus by
name, usually identifying his ideology (liberal) and his prior
position on related legislative issues (legislative salaries and
tax cuts). The NRSC targeted Senator Baucus, in particular,
because he was on the finance committee and "had been a

supporter of welfare reform,® Brief at 31 {(Barnhart Dep. at 41-

42) ~- the NRSC viewed him as a potential swing vote on budget
issues. Id. Barnhart explained that the NRSC "wanted to spend
press releases containing the full texts which were issued on
the same day cor just prior to the first broadcast of each ad,"”
Brief at 30 (emphasis added}, it nowhere else in the brief
suggests the information was released or received prior to
airing. Moreover, ncone cf the evidence recounted by the staff,
see Brief at 12-49, supports the allegation that the press
releases were released and received prior te airing.
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{its] money the best place {(it] could in terms of likelihood of
cenvineing someone to change their mind.™  Id.

Fourth, the undisputed evidence shows that the Rehberg

campaign opposed the advertisements. Rehberg stated in his
deposition, for instance, "we would net have wanted those ads --
did not want those ads to be run.” Brief at 42 (Rehberg Dep. at
124-2¢}. This statement cannot be squared with the staff's
theory of coordination. Alsco, Lee testified that she notified
the NRSC that one of the advertisements contained a factual
error and was hurting the Rehberg campaign. "Q: What was the
NRSC"s response? A: Shrugged their shoulders, so what. . . . Q:
Was there ever any correcticon done? A: Not to my knowledge."
Brief at 46 {(Lee Dep. at 63).

B. The Staff'zs Efforts To Base Coordination on this
Record Fail.

The General Counsel’s theory that the advertisements
were coordinated is premised on five elements:

1. Rehberg and his campaign commitfee were aware of
the MRSC's legislative advertising campaign, just
as the general public was, and they remained in
contact with the NRSC even after the advertising
campaign began, Brief at 52;

2. Lee had knowledge of the content of the NRSC
advertisements after the advertisements ran and
contacted the NRSC to notify it of factual
misinformation abcut Senator Baucus in one ©f the
spots, Brief at 53;

3. Rehberg signed a clean campaign pledge, Brief at
45, 353;
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4. Barnhart and Lee met for lunch in 1995 and Lee
recalls discussion of an "ad campaign, " Brief at
37 (Lee Dep. at 54); and

5. In a 1995 memorandum, under the heading "State
Party," Lee wrote that "the [State] party is
going to undertake a message pregram showing MB
out of touch w/Montana. Our reccmmendation is a
series of radic ads ASAP telling MT that Max has
already voted against thelir cut in taxes,
reducing government, etc. The messages will then
be adapted depending upon the news cycle. Jo
Anne sald that they [the State party] have
£35,000 to begin the program with and could spend
cver $100,000 between now and the beginning of
the year." Brief at 39.

None of these supports "probable cause to believe" cocordination
ceourred.’

First, that Rehberg and his campalgn committee were
aware i the NRSC's intended leglslative advertising campaign
anl Came into contact wWith the NRSC after the advertising

campaldn began shows only the existence of an opportunity to

~oordinete.  As explained below, and as conceded by the General

Counsel’s Office, see Brief at 10, FECA requires proof of actual

The General Counsel also investigated a "Controversial
Advervtising Campaign Report” placed in the public file of KRTV

{Greatr Falls, MT3;. That report described the May 12
wdvertisement as one for "the defeat of Max Baucus on his re-
vle tion canpaign for 1996." The NRSC submitted uncontreoverted
=vigence that this report was generated by the station’s general
manager, not the NRSC, and that the characterization of the

L

isement 1s attributable solely to him. A&lthough the brief
the report, Brief at 24, the staff did not rely on it

final analysis, Brief at 49-56.

10
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Second, although Lee had knowledge of the content of
the NR3C advertisements after the spots ran and notified the
NREC of factual misinformation in one such advertisement, as
explained below "coordination” must occur prior to the
disbursement in gquestion. It is illogical to posit that
contacting the NRSC to request that it pull a factually
inaccurate advertisement constitutes "coordination with" the
MRI7Z; the staff's theory is all the more unpersuasive because
the MNRSCT did not change cor withdraw the advertisement in

question.

¥

hird, the General Counsel’s innovative theory that

Renberg intended to convey a message to the NRSC by signing a
so-called clean campaign pledge also fails. Adoption of such a
theory by the Commissicon would chill speech in violation of the
First Amendment because no candidate would ever know when an
independent group would air advertisements based upon the
group's mere perception of a hidden "message” in a campaign
speech. Moreover, the theory deoes not fit the facts; Rehberg

repeatedly testified that the NRSC issue advertisements were
I Y

inconsistent with his clean campaign pledge. See, e.g., Brief

at 4% {Rehberg Dep. at 52-%4, 56-57).
Fourth, while the staff suggests Lee's testimony about
her lunch with Barnhart in 1995 corroborates its theory about

cocrdination, see Brief at 37, 52-53, in fact Lee testified that
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rnhart never asked for input about the NRSC advertisements,

.f
]
-

er showed Lee the content ©f any advertisements, and never
dilscussed the placement or timing of any advertisements. Brief
at 37~39 (Lee Dep. at 26-32).

Fifth, Rehberg testified that Lee’s memorandum to the
campaign committee file simply documented her recommendation
reqdrding what the State Party -- not the NRSC -~ should do.
Br:ef at 3% (Rehberg Dep. at 62). The staff has presented
yothing to contradict this explanation.
1n short, the staff is suggesting that the Commission

find c¢ocrdlination based on mere opportunities to coordinate,

Even assuming evidence of such opportunities might be a basis
for vonducting an investigation, the undisputed evidence
gatnered during the investigation demonstrates that no
cocrdination cocurred.
II. The General Counsel's Brief Misgtates the Governing lLaw.
A. For a Disbursemant To Bse a Coordinated Expenditure,
the Parties Must Bave Coordinated Prior te the
Disburzement in Question, and Thers Must Have Bean an
Actual Meeting of the Mindas.
The regulation on which the staff relies for a
definitvion of "coordination” provides that an expenditure is
"made with the cooperation or with the prior consent of, or in

censultation with, or at the reguest or suggestion of, a

candidate or any agent or authorized committee of the candidate"

=t
b
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where there is "arrangement, coordination, or direction by the
candidate or his or her agent prior to the publication,
distribution, display, or broadcast of the communication.” 11
C.F.F. 5§ 109.1(b) {4} (emphasis added).® Timing is fundamental to
©orainatlon:  as the regulation recognizes, the arrangement
petween the parties must occur prior to the disbursement in
question. The evidence gathered in the General Counsel's Brief
shows only that the Rehberg campaign committee - just like other
~ampaigns and hundreds of media outlets -- received and read the
scripts after the advertisements ran. See Brief at 53 (after
Thie- spots alred, the Rehberg campaign received "facsimiles of

the NESC's pre

5

s releases which announced each ad and provided
earn one’s content”). The brief presents no evidence that there
was any discusslion of the content, timing, or placement of the
advertisements pricr to their running -- indeed, it concedes
that there was none. Brief at 53. This concession precludes a
finding of coordination.

The regulation on which the staff relies also provides
that "rowrdination”™ must be actual; the exlistence of a mere
to exchange information does not suffice. It

requlres an actual exchange of infermarien. Branstool v. FEC,

-

The Commission's regulations do not define "coordination.” We
assume for the purposes of this brief that 11 C.F.R. §
frentinued o . L)

13
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No. »L-0224 (WBB) at 10 n.5 !D.D.C. Apr. 4, 1495) {memcrandum
ing summary Jjudgment). Particularly in light of the

Supreme Court's decision in Tolorado Republican Federal Campaign

Commivree v. FEC, 518 U.5. 604 (19%6), a presumption of

cocrdination on the basis of nothing meore than the opportunity
for =xchange of information would be unconstitutional.

Courts in other, similar contexts typically require
4 ~rnsclous commitment Lo a common scheme designed to achieve

an unlawful objective.'" Monsante Co. v. Spray~Rite Serv.

Torp., 465 U.S. 752, 764 (1984} (standard for concerted activity

b

rust case;) {(guoting Edward J. Sweeney & Sons v.

537 F.2a 105, 111 (3d Cir. 1980)). Despite acknowledging

this proposition, see Brief at 10, the General Counsel's Brief

¥

£

b
o8

H

ot ocontinues to apply an "opportunity to coordinate"

Furthermore, the alleged exchange of information, even

i proved, flowed the wrong way to establish coordination.

X'

Under 11 C.F.R. § 10%.1(b), an expenditure may be presumed to be
coorsdinated only when it is "[blased on information about the

s plans, projects, or needs provided to the expending

person by the candidate, or by the candidate’s agents with a

10«.1:kby {4) is relevant to the meaning of "cocrdinated,”™ as that
rerm 135 used in 2 U.S5.C. § 441a.

14
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view toward having the expenditure made,”™ 11 C.F.R. §

LC=Likr 4y 12 (A) (emphasis added), or made by or through an
cfiicer or agent of the candidate’s committee, 11 C.F.R. §

10w 1Trpsy 4y (i) (By. In short, according to the regulation, the
staff must prove that the candidate provided information teo
NREC., Ewven 1f the NRS5SC shared its plans with the Rehberg
sJampaign, the staff presented no evidence whatsoever that

information about Rehberg's needs flowed to the NRSC at any

time, much less "with & view toward having™ a particular
expenditure made. This, too, precludes a finding of
cocrdination.”

B. The Colorzdo Republican Decision Is No Basisz for the

Commisgsion Unilaterally To "Legislate" a Convergsance
of Secticons 44la(d} and 441la(h).

The General Counsel's 0Office changed its legal theory
trom one of "coordinated expenditures" to one cof "in kind
contriburtions™ in the course of cone footnote on page three of
tef.  Admitting that the Commission had initially "found
reason Lo believe that the NRSC vicolated 2 U.8.C. § 44la(f),"

the staff now writes that nonetheless it has since "determined

The General Counsel also suggests that the Rehberg Campaign's
rnowledge of the NRSC issue advertising campaign "would have

besn a factor® in decisions about allocation of its resources.
Brief at 54, The brief cites no evidence to support this
allagaticen. More importantly, however, the thecry is legally

flawed because, as explalined in the text, coordination requires
= flow of information from the candidate to the expending party.

Pt
(€3]



that the better approach is to find that national party
committees which go beyond thelr Secticn 44la(d) limitations . .
. viclate the contribution limitations established at 2 U.8.C. §
44imih}." =2Brief at 3, note 1.

Zections d441a({f] and 44la(h} are, in fact, completely
different provisions. Section 44la{d} places a dollar limit on
cocrodinated expenditures by national party committees. Section
£4Za.fi provides that no pelitical committees may make

expenditures or accept contributions in violaticen of Section

44ia. By way of contrast, Section 441la{h) provides that --
- notwithstanding any other provision of FECA -- Senatorial and

naticnal party committees may not contribute more than $17,500

to a Senatorial candidate during a year in which there is an

electicon in which he is a candidate. Logically, then, a
ratliconal party committee that exceeds its Section 441 (a) {d)
limitertion has violated Secticon 44la(f) —-- not Section 44lat(h).

Any administrative acticon predicated upon a theory
that the NRSC's issue advertisements were impermissible

contributions suffers from the additional legal flaw that a

"ontriburion must be “accepted by"™ a candidate committee. Brief

&

—~
-

in cther words, one cannot make an unaccepted

o

cortribution. To our knowledge, the Rehberg campaign has not

heen accused of accepting any improper contributions. To the

extent that this reflects a legal Jjudgment that the Renberg
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campalgn did not recelive & contribution, the same legal judgment

should appiy, conversely, to the NRSC ~-- which, therefore, did

DOT o mare ona,

The General Counsel relies on the Supreme Court’s

aecigion in Colorado Republican for its conclusion that

voLralnated expenditrures are -- or may be treated as -- in kind

contriputions. The Court ruled in Colorado Republican that

naricnal parvy committees may and, indeed, do make independent

expenditures. The General Counsel's Office characterizes the

niding as one that coordinated expenditures must be "actually”

oo ralnated, and states that as a result, the standards for

"ooordinated party expenditures” and "in kind contributions”
nave "ronverged.™ Brief at 10, The staff cites no authoritcy

*his propesition; the brief simply states that the concepts
sve" converged.  "Because of this convergence,” the General

Coungel's Office writes, "excessive Section 441ald)

"he General Counsel’s Qffice also relies on 2 U.S.C. §

1 a7y 1By (1) for 1ts conclusion that coordinated

xpenaitures are the equivalent of in kind contributions.
Secteron 44lafa) 7)) (By{i) provides that "expenditures made by
any person in cooperation, consultation, or concert with ., . . a
carndirdate . . . shall be considered to be a contribution to such
~andidate.™) But even 1f "cooperation® between a candidate and
ancinery party with respect to some disbursements makes the
disbursements "contributions”™ for the purposes ol FECA, as
explazned below issue advertising is wholly outside the scope of
the Act If a2 communrcation does not contain words of express
advoecacy, the disbursement in guestion is not an "expenditure" -
and 1Y Lt 18 not an expenditure, then it cannct be an "in kind
rion" under the staff's theory.

g
i

~
[
[
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narTuyes are now, as stated above, considered Section
44lxia in-kind contributions and are thus subject to the
Feoction 44Ialar limitations. By extension, the same helds true

for o Genate campalgn committes's excessive coordinated

sxrendliures whioh would become subject to the Section 44laih)
simitation.™ o 1d. The result of this alleged "convergence" is
S g g

That now, as to natlonal party committee disbursements, the
General Counsel’s Office will employ the sames substantive

afta.yS18 :the so-called "electicneering standard" that courts

nhave repestedly rejected) when investigating both alleged

coorarnated expenditures and alleged I o-kind contributions.
Even 1f analytically sound (and it is not), this
eficrs to "announce”™ the equivalence of twe fundamentally

separate provisions in FECA is improper. The staff is
advarating a new and different construction of the statute.
Cuct o Ccnange 1s more appropriate for a rulemaking, if at all,
zr an enforcement proceeding.

Moreover, the staff's effort is contrary to settled
principles of statutory construction. In the staff's view, two
feparats statutory provisions should pe read as duplicative of
one ancotner.,  Courts routinely reject such arguments. See,

v.3., hengys v, United States, 485 U.S5. 758, 778 (1988,

Jdescriblng the "cardinpal rule cf statutory interpretation that

ne provision should be construed to be entirely redundant”™).

[
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C. FECA’s Limitation On Coordinated Expenditures Reaches
Only Dishursements For Communications Containing
Express Advocacy.
The General Counsel's Brief posits, at page 6, that
FETL rdoes not impose an “"express advocacy™ standard on Section
44la'dl coordinated expenditures. The Commission has been told
time and again by the federal judiciary, however, that the First
Amendment imposes that "express advocacy” standard.’
The line of cases imposing the "express advocacy”

standard begins with Buckley v. Valeo, 424 U.S. 42 (1976), in

o

whi.ih the Supreme Court held that the First Rmendment reguires

Jimitaticons on expenditures "relative to a clearly identified
arddidere”™ o be construed as reaching only "communications
containing express words of advocacy ¢f election or defeat™ --

such as vote for, elect, suppoert, cast your ballot for, Smith

oy Jongress, vote against, defeat, or reject. See id. at 39-

59. The Court applied this same express advocacy standard to

Lespite arquing that the First Amendment imposes an express

- ndard on Secticn 44la(d), we do not concede the
a.ity of the provision. In 1996, the United States
t remanded a case to the Tenth Circuit to determine
provision is constitutional. Colorado Republican
1gn Committee v, FEC, 518 U.S. 504 (1996). Four
cated thelr willingness to reach the guestion and
: imitations unconstitutional. See 518 U.5. at 630
J., voncurring in the judgment and dissenting in

.5, at 644 (Thomas, J., concurring in the judgment
' in part). The issue is currently pending before
court in Denver on cross meoticons for summary

1%
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rrovisions employing the phrase “for the purpose of . . .
intousencing.”  Id. at 78-~-80.

Lower courts have uniformly applied this express
sdvocacy standard i1n other contexts. It is now well established
ne limitations on national bank, corporate, and labor
union expenditufes in 2 U.5.C. § 441b survives constitutional
scrutiny only if the phrase "in connectlon with" is similarly

mit=d to expenditures for disbursements financing

crmmunications that expressly advocate the election or defeat of

o
(
oL
i~
.
~2
.
o}
a@
)
(al
i
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candidate. See, e.g., FEC v. Massachusetts

Tivizens For Life, 47% U.S. 238, 249 (1988).

ne provision at issue here, Section 44la{d)}, uses the
same vhrase -- "in connection with”™ -- that is used in Section
s4.:p. Thus, consistent with a line of First Amendment cases
stretching back to the 197¢ Buckley decision, Section 441 (a) (d)
must similarly be read as reaching only express advocacy.

Indeed, ~ourts have repeatedly rejected broader readings of the

—

.o~ e o - “
srr "ereenditure,

even in relation to political committees.

Jee, <.g., FEC v. Central Long Island Tax Reform Immediately

Cormmittes, colo F.2d 45, 33 (2d Cir. 1980) (en bancj; FEC v.

Christiap Action Network, Inc., 110 F.2d 1049, 1052 (4th Cir.

1997 . fee also Citizens Against Rent Control v. Berkeley, 454

20
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Ignoring the solid precedent against it, the General
Counsel's Office relies on the Tenth Circuit's now-vacated

opinion In FEC v. Colorado Republican Federal Campaign

Committee, 3% F.3d4 1015 (10th Cir. 1995), for the broad

ot
e
ot
o

SPD el labl
T

of its alternative "electioneering message”

standard. The Supreme Court expressly vacated the Tenth
Cilrcuic's Judgment in the c¢ase. It is black letter law that a

Supreme Court decision vacating the judgment of the court of
sppeals deprives that court's opinicon of any precedential

effect., O'Connor v. Domaldson, 422 U.5. 563, 578 n.2 {197%).

The Commission cannot rely in good faith on the Tenth Circuit's
vacated decision. Although we pointed this cut in August 1997,
the General Counsel’'s Brief does not address the point, relying
still iand without comment) on the vacated decision. Brief at
o= No judicial opinion that has adopted the Commission's
broad definition of committee expenditures has ever survived
appeal.

The staff also relies on advisory opinicns that have
been overruled or superseded. For instance, Advisory Opinion

-i2, cited at Brief at 10, involved disbursements by an

independent political action committee for advertisements
meeting the "electioneering” standard. Advisory Opinion 1983~
43, cited at Brief at 51 n.l4, involved "electioneering” by a
corporation. The Supreme Court has made it clear in a number of

21
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rulings that the First Amendment protects from regulation speech
by both independent political committees and corporations that
does not meet the express advocacy standard. See, ©.9.,

Citizens Against Rent Control v. City of Berkley, 454 U.S. 290

{1281 {(political committee); First Nat’l Bank of Boston v.

Belliorti, 435 U.S. 765 (1978) (for-profit corporation);

Massachusetts Citizens for Life, 479 U.S. at 249 (non-profit

corporationt. The staff's citation of these Advisory Opinions

o8}
7]

support for its “"electioneering” message standard is simply
not candid.
In addition to citing now-overruled advisory opinions,

The

i

taff conspicuously failed tc cite Advisory Opinion 1995-25,
wnich expressly allows pelitical party advertisements addressing
issues of national importance to be allocated between federal
and non-federal accounts. The staff's neglect of Advisory
Opinion 1995-25 is an oversight fatal to its position.

None of the advertisements at issue in this Matter
contained words of express advecacys none urged viewers to "vote
agarnst"™ Baucus, to "defeat®” him, or to "oppose”™ him. Nor did
rhey urge voters to "vote for" Rehberg {or anyone else), to

"elect" him, or to "support" him. There were simply no words in
the advertisements urging viewers to take any action with
respect to any election whatscever. Indeed, none of these

advertisements even satisfies the Commission's own legally

22



incorrect standard 9f "electioneering message.” Unlike the
proposed advertisements discussed in Advisory Opinions 1884-15
and 198%-14, cited by the General Counsel as the genesis of and
autherity for its electioneering standard, none cf the
advertisements urged viewers to "Vote Republican™ or, for that
matter, to vote for or against anyone at all. The
advertisements contained no reference at all to any of Baucus's
potential challengers and did not even refer to the general
election then some five or six months away. Also, the fact that
Baucus was unopposed in the June 4 primary precludes a finding
that the advertisements -- the vast majority of which were in
Aprili or May -- involved "electioneering."

Similarly, the First Amendment does not permit the
even more broad “timing, content, placement, and target
audience" analysis also advanced in the General Counsel's Brief.
After 37 pages detailing the factual material accumulated during
its investigation, the General Counsel's Office could muster

nothing more than two paragraphs of actual application of the

law to these facts, at the end of which it simply appended the
conclusory statement: based upon their timing, content,
placement and target audiences, it is clear that the
advertisements were designed primarily to reduce support for
Senator Baucus' continuation in coffice.” Brief at 51. As the
Supreme Ccurt has polnted out time and again, if political

23
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speech is te fall at all within the purview of the Federal

ot
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ection Commission, the line delimiting which speech is
regulated and which speech is not regulated must be clear and

precise. Just as the "electioneering message™ fails this

standard, see Massachusetts Citizens For Life, 479 U.S. at 249,

s0O too does this brief's amorphous "timing, content, placement,
and target audience"™ analysis.®

Moreover, each of the elements cited in the Brief as
suppert for its “timing, content, placement, and target
audience”™ conclusion is, in fact, a key aspect of successful

iegislative advocacy. See generally Brief at 50-51. First, the

General Counsel's Cffice cobserves that each of the NRSC
advertisements “contained references to Senator Baucus’' position
as an incumbent member of the U.S. Senate and to his record in
this office; certain cnes referred to him as 'liberal Max
gaucus'; and all disparaged his positions on particular issues.”
As we pointed out in August 1997, a viewer would have littile
reason to call Max Baucus unless the advertisements identified

his onffice and would have little basis on which to predict his

? The staff relies in part, in this analysis, on the testimony

¢f Rehbergyg campaign staff, that "the advertisements were
interpreted by viewers and by the Rehberg camp as negatively
election-related." Brief at 51. The distinction between speech
that may be regulated and speech that may not be regulated can
not, however, consistent with the First Amendment, turn on the
subjective responses of listeners. See Buckley, 424 U.8. at 43.
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vote on upceming issues unless the advertisements identified his
ideclogy and cited his position on similar issues.

Second, the Brief notes that the advertisements "were
broadcast just beforg the 1996 primary election in Montana and
at the beginning of the general electicon campaign.®" Brief at
51. The General Counsel's QOffice itself concedes that votes on
term limits and the balanced budget "were to come before the
Senate shortly.” Brief at 51. It is the Senate calendar, and
not the election calendar, that determines the timing of issue
advertisements. (Moreover, as noted, Baucus was unopposed in
the June 4 primary.)

Third, the Brief emphasizes that the advertisements
were placed with stations broadcasting into Montana, rather than
the "broader constituencies which would have been interested in
the legislative issues," Brief at 51, even though it is obvious
that a successful campaign to convince Senator Baucus to¢ change
his position would rely con the voices of his constituents.

Fourth, the Brief asserts that the advertisements did
not provide detailed information about the precise timing of the
Senate votes in question, even though such predictions are
virtually impossible.

In short, the advertisements at issue were issue
advocacy, describing Baucus's position on specific legislative

issues, criticizing his position on those issues, and urging

25



voters to call him and to urge him to change his position. They
were part of the NRSC’'s effort in 1986 tc press the Republican
agenda throughout the cocuntry and to reinvigorate the public
debate on national legislative issues. They were not
"expenditures” within the meaning of FECA.?
IXII. The General Counsel's Brief Is Procedurally Defective.

The Commission cannot issue a probable cause
determination for viclation of 2 U.S.C. § 44la(h)-- which

governs contributions to senatorial candidates -- because

neither its original letter of June 5, 1996, notifying the NRSC
of the Baucus complaint, nor its reason-to-believe letter of
June 27, 1997, menticoned the provision. Those documents alleged
instead a violation of 2 U.5.C. §§ 441la{d} and 44la{f), which
place a dollar cap on coordinated expenditures by national party
committees. Both FECA and the Commission’s procedures in
enforcement actions allow a respondent two opportunities to

respond to charges against it, one prior to the "reason to

9

Because the disbursements at issue were not "expenditures,”
they did not place the NRSC in violation of 2 U.5.C. § 441la(d).
It follows from this that the remainder of the General Counsel's
analysis must fail. Thus, the NRSC did not violate 2 U.S.C. §
434 (b) by failing to report the disbursements as "coordinated
expenditures" and did not violate 2 U.S.C. § 441b by paying for
the advertisements in part with non-federal funds.

Additionally, of course, the NRSC could not itself have violated
Section 441b, which prohibits contributicns and expenditures by
national banks, corporations, and labor organizations. (The NR3C
is none of these.)

2%



believe™ finding and one, after discovery, at the "probable
cause" stage. See 11 C.F.R. §§ 111.6, 111.16.%° The NRSC did
not, however, have an opportunity to file a Section 111.6
response with respect to the "in kind contribution” allegation.
To issue a probable cause determination without allowing the
NRSC an opportunity to marshall evidence in its defense prior to
a reason-to-believe vote contravenes both FECA and the
Commission's regulations. Moreover, the agency's deviation from
its own procedures would violate the Administrative Procedure
Act, 5 U.S.C. § 706, and the Due Process Clause. See, e.g.,
Service v. Dulles, 354 U.§. 363 (1957) ("({R}jegulations validly
prescribed by a government administrator are binding upon him as

well as the citizen."); United States ex rel. Accardi v.

Shaughnessy, 347 U.5. 260 (1954).

Nor may the Commission apply a new and more
restrictive interpretation of FECA retroactively in an
enforcement proceeding. The General Counsel’s Cffice concedes
in its brief that it means to introduce a new interpretation of

FECA -- specifically, that it means now to "apply common

10 section 437(g) (a){1) of FECA provides that before the
Commission conducts a vote on the complaint (i.e., the reason-~
to-believe vote) the respondent "shall have" the opportunity to
demonstrate that no action shall be taken, and Section 437

(g) (a) {3) separately provides that the respondent may submit a
hrief at the probable cause stage in response to the General
Counsel's Brief.
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standards to the contents of party committee communications
financed by these two categories of expenditures [Section
44la(a) in-kind contributions and Section 44la(d) ccordinated
expenditures).” Brief at 11. As explained above, what the

General Counsel’s Office proposes to do is "converge" Section

44la{d) and Section 44la(h}). Under the new theory, national
[
fi party committee disbursements that fund what the Commission
& calls "electicneering” communications would be prosecutable

under either provision. "This change in the standard of

content, " the brief explains, "is intended to apply only to

= party committees and only to the communications financed by such
=
;E% committees."” Id. Not only does promulgation of new rules

without netice and comment violate the Administrative Procedure
Act, 5 U.5.C. § 5353, but the agency may not apply even a new

interpretation retroactively in an enforcement proceeding. See

Health Ins. Ass'n of America v. Shalala, 23 F.3d 412, 423 (D.C.

Cir. 1994) ("[Iinterpretive rules, no less than legislative
rules, are subject to [the] ban on retroactivity.") (citing 5

| U.5.C. & 5511(4)).
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CONCLUSION

For the reasons set forth above, the Commission should

find "no probable cause to believe" any violation of FECA

occurred, and close the file.

Dated: January 15,

1998

Respectfully submitted,

Loeecelulogle—

Craig M. gle

General ounsel

National Republican Senatorial
Committee

425 Second Street, N.E.

Washington, D.C. 20002

{(202) 224-2351

Bob-f"R" B}rchfleld

Michael A. Dawson

Erika F. King
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August 26, 1997

The Hon, John Warren McGarry ‘.

- Chairman

| Federal Election Commission

b 998 E Street, N.W.
Washington, DC 20463

- Re:

£ Dear Chairman McGarry:

1& This letter responds on behalf of the Natiocnal

f Republican Senatorial Committee ("NRSC") to your letter dated
June 27, 1997, and the attached Factual and Legal Analysis
{"Analysis"). The Commission granted the NRSC an extension of

time until today, August 26, 1997, in which to respond.

‘I. INTRODUCTION

This matter arises from a complaint filed on behalf
of Senator Max Baucus and the Priends of Max Baucus ‘96’ ("the
Baucus complaint®). The Baucugs complaint alleged that the
NRSC made disbursements for radic and television
advertigements in coordination with then Montana Lieutenant
Governor Dennis Rehberg’s campaign for the U.S. Senate seat
held by Senator Max Baucua. As a result of these
disbursements, the Baucus complaint alleged, the NRSC exceeded
the limit on ccordinated expenditures imposed by 2 U.S.C.

§ 44la(d}. The Baucus complaint also alleged that the NRSC
impermisgibly used non-federal funds to finance the radio and
television advertisements at issue. In addition, the Baucus
complaint alleged that the NRSC failed to report the
disbursements as coordinated expenditures.

The NRSC responded to this complaint on July 10,
193%6. This response included a factual account of sach of the
advertisements at issue, an account that was confixmed through
gupporting affidavits of Rehberg’s campaign manager as well as
the media buyer who placed the NRSC advertisements.
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On June 17, 1997, the Commission found "reason to
believe" that the NRSC advertisements violated provisions of
the Federal Election Campaign Act of 1971, as amended ("the
Act"), specifically 2 U.S.C. §§ 434 (b), 441a(f), and 441b.
This finding was based, in part, on a Factual and Legal
Analysis which found, among other things, that "the NRSC's
responge leaves a number of cquestions unanswered." BAnalysis
at 22,

With this response, the NRSC today provides
additional factual information and legal argument that should
put to rest the guestions that the Analysis deemed
"unanswered." While this information and argument is entirely
consistent with the information provided by the NRSC in its
initial response tc the Baucus complaint, it is here provided
at a level of detail that the pace of events during the June
and July 199€ campaign season simply did not permit. Based on
this additional factual information, we respectfully submit
that the Commission should find no probable cause and close
this file.

II. THE REABERG COMMITTER ADVERTISEMENTS

Before addressing the NRSC advertisements, it is
necessary to dispose of a lingering factual issue: the
allegation that the NRSC financed a Rehberg radio
advertisemant that was sometimes broadcast during the primary
campaign with the disclaimer, "Paid for by the National
Republican Senatorial Committee.” See Analysis at 7 {(quoting
the text of the ad).

Notwithstanding the disclaimer, the NRSC simply did
not pay for this advertisement. NRSC Response at 5. Nox did
the NRSC authorize the use of its name in connection with this
advertisement, as is demonstrated by the attached Affidavit of
Fred Davis, § 8 (attached as Exhibit A). Rather, the NRSC
adhered to its long-standing policy of not becoming involved
in contested Republican primarvries. Id.

As the NRSC has explained, and as the attached
Supplemental Affidavit of Mike Pieper, 9 3 ("Pieper Supp.
Aff.") (attached as Exhibit B} demonstrates, the Rehberg
Committee prapared and paid for this advertisement entirely on
its own initiative with no cooperatiocn, coordination,
congultation, or other contacts of any kind with the NRSC.

The company that produced the advertisement prepared two
versions -- one with the Rehberg Committee’s disclaimer and
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one with the NRSC's disclaimer. Id. at 5-6; gee also Davis
Aff., 99 3 and 7. As discussed below, some radio stations
incorrectly used the version of the advertisement with the

| NRSC's disclaimer. NRSC Response at 6. Immediately after

: becoming aware of the fact that some stations were

} broadcasting a version of the advertisement with the NRSC's
disclaimer, the Rehbery Committee campaign manager immediately
L acted to notify the stations that these versionsg should be

: taken off the air. Pieper Supp. Aff., 9 4.

Although the NRSC submitted much of this information
; in what the Analysis describes as a "detailed denial,"
- Analysis at 23, the Analysis states that "questions remain,
particularly with regard to how the production company was
sufficiently informed to prepare two versions of the
oo advertisement.” Id. at 24. The Analysis also raises a
ol question about the identity of the company that produced the
- advertisement. Id. at 23.

As set forth in the attached affidavit of Fred

e Davis, the Rehberg Committee advertisements, including the
advertisement at issue, were produced by a production company
named Strategic Perception, Inc. Dbavis Aff., 4 6. This
company is located in Hollywcoed, California and routinely
produces political advertisements for candidates across the
United States. Id., 99 1-2. Fred Davis was the employee of
Strategic Perception responsible for the production of the
Rehberg advertisements. Id., §9 1-2.

As Mr. Davis attests, the preparation of duplicate
advertisements that differ only in the disclaimer attached at
the end is a common practice in the political advertising
industry. Id., § 7. Producers produce the disclaimer with
almost the same care and attention that they produce the main
text of the advertisements. Id., ¥ 3. They carefully control
the voice, tone, and pace of the disclaimer to insure that it
is (1) intelligible; and (2) consistent with the production of
the main text of the advertisement. Id.

In Mr. Davis’'s experience, it is common for the
committee paying for an advertisement to change with little or
no notice. Id., § 4. If the committee paying for an
advertisement changes suddenly and an alternative disclaimer
hag not already been produced, the advertisement must be
delayed until a new disclaimer can be produced. J&. Also,
producing disclaimers separately is more expensive than
producing them together at the same time that the text of the
advertisement is produced. Id., § 4. BAs a veteran of
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political advertising, Mr. Davis knew that if Mr. Rehberg won
the Republican primary, as was widely anticipated, any change
in the financing of the advertisement would likely be from the
Rehberg Committee to the NRSC. Id.., 99 5 and 7. As Mr. Davis
attests, he therefore produced two versions of the disclaimer
at the same time that he produced the main text of the
advertisement. Id., § 7. He did so without any direction,
input, or other communication with, to, or from the NRSC.

id., ¥ s8.¥

In sum, the NRSC did not pay for the Rehberg
campaign’'s radio advertigements. The sole suggestion to the
contrary -- the fact that one of the advertisements bore an
NRSC disclaimer -- was the result of radio stations mistakenly
broadcasting the wrong version of the advertisement.

III. THE NRESC'S ADVERTISEMENTS WERE NOT COORDINATED
EZPENDITURES

Agsuming that the Act’s limitations on cocrdinated
expenditures are constitutional, which the NRSC disputes,?
the Analysis concludes that whether political party
expenditures are limited by 2 U.S.C. § 441(a) (d} "involves a
two-pronged test.® Analysis at 20. One prong of this test is
whether the language of the advertisements renders them
"expenditures" subject to limitation under FECA; the other

¥ The NRSC notes that the disclaimer would be incorrect if
the NRSC had, in fact, paid for the advertisements. This is
just further evidence that the NRSC had nothing to do with the
disclaimer.

¥/ The Supreme Caurt s recent decision, i
Feaara AmRa Lo Ltee v. FEGC, u.s. ___. 116 s.Ct.
2309, 2321 (1996), remanded the case to the Tenth Circuit to
determine whether the Act’s limits on coordinated party
expendituredg is constitutional. Although the plurality of
Justices were unwilling to reach this question, four Justices
were willing to reach this question and hold the limitations
unconstitutional. 116 8.Ct. at 2323 (Xennedy, J., concurring
in the judgment and disgenting in part); 116 s.Ct. at 2330
(Thomas, J., concurring in the judgment and dissenting in
part). The NRSC hereby challenges the constitutionality of
the Act’s limitations on coordinated party expenditures and
regerves the right to reassert this .challenge in subsequent
proceedings.
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prong is whether the advertisemants were cocrdinated. As the
Analysis observes, "[i]lf the answer to either gquestion is
‘no,’' a prong is missing and the expenditures made for the
communication would not be limited by Section 44la(d)."
Analysis at 21. That is, sc long as a communication is not an
"expenditure," the NRSC may pay for it even if it is
cocrdinated with a candidate. Conversely., so long as a
communication is not coordinated with a candidate, the NRS3C
may pay for it even if it is an "expenditure."

The NRSC advertisements at issue here do not satistfy
either prong of this test.

A. The NRSC Advertissments Do Hot Contain &An
rplecticneering Messsgs,® Much Less Exprssa
Advocacy.

The first, and threshold, question is whether the
disbursements rise to the level of "expenditures" that may be
limited under the Act. As the Analysis rightly observes,
unless the communications are "expenditures," they may not be
limited by 2 U.S.C. § 441aid).

The Analysis asserts that a communication is an
"expenditure” under 2 U.5.C. § 441a(d) if it contains an
"electioneering message"; that is, a communication that is
intended either to diminish or garner support for a clearly
identified candidate. Analysis at 24. The NRSC strongly
disputes this assertion. There is simply no basis for this
assertion in the Act, judicial opinions interpreting the Act,
or the Commission’s own precedent.

The pertinent statute, 2 U.S.C. § 44la(d), limits
political party "axpenditures jinp conpnection with the general
election campaign of candidates for Federal office.”

(Emphasis added.} Thus, Section 44l1l(a) (d) adopts the same “1n
connection with" formulation of the definition of expenditures
adopted in Section 441b. Time and again, courts have held
that Section 441b limitations on political committee
"expenditures" can survive constitutional scrutiny only if the
phrase "in connection with" limits "expenditures” to
disbursements financing communications that expressly advocate
the election or defeat of a clearly ldentlfled candldate.

- EEQ v. 3 : L e 479 U.S.
238 2495 (1986). To constitute expreas advocacy, the
expendltures must "use language such as ‘vote for,’ ‘elect,’

‘support,’ etc.” E.g., id. at 249. Courts have repeatedly
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rejected attempts to impose broader limitations on
expenditures as "totally meritless." FEC v. Centyal Long
Island Tax Reform Immediately Committee, 616 F.2d 45, 53 (2d
Cir. 1980} (en banc); see also FEC v. Chrigtian Action
Necwork, Inc., 110 F.3d 1049, 1052 (4th Cir. 1997). Indeed,
no judicial opinion that has adopted any broader definition of
"expenditure" by a committee has ever survived appeal. See

Colorado Republican Federal Campaign Committee, 59 F.34

1015 (10th Cir. 1995}, vacated by, 116 S.Ct. 23095 (1996). The
Analysis offerg no reason -- let alone a constitutionally
cognizable one -- £or defining the term "expenditure® as used

in Section 441a{d) any differently than the term is defined in
Section 441b.

The Analysis’ heavy rel;ance on the Tenth Circuit’s
oplnlon, FEC v. Cole ] ¥ ATL ra
Committee, 59 F.ad 1015 (10th Cir. 1995); as authorxty for a
broader definition of "electioneering message® is egregiously
misplaced. The Supreme Court of the United States expressly

vacated the Tenth Circuit’s judgment in Colorado Republican
Federal Campaiqgn Cgmm;g;gg v. FEC, U.s. _ , 1i6 s.Cc.
2309, 2321 (1996). It is black letter law that a Supreme
Court "decision vacating the judgment of the Court of Appeals
deprives that court’s opinion of precedential effect."

Q'Connor v. Dopaldson, 422 U.S8. %63, 578 n.2 (1975}; see also,
.g., County of Los Angeles v. Davisg, 440 U.S. 625, 634 n.é6
(1979) ; Eleet Aerospace Corp. v. Hplderman, 848 F.2d 720, 721
n.1l (6th Cir. 1988). Whlle "[a] decision may be reversed on
other grounds, e vacated h ol

. ial avuthorj 4 " Durning v. Citi

_43& 950 F 2d 1419 1424 (Bth C1r 1991) {emphasis added).
The Commission sxmply cannot proceed in good faith by relying
on the Tenth Circuit’s vacated decision.

Nor can a broader definiticn of electiocneering be
justified by Commission precedent. To the contrary, that
precedent requires that an "electioneering message® contain
express words of advocacy. In Advisory Opinion 1984-15, for
example, both proposed advertisements concluded with express
words of advocacy -- "Act teoday to preserve tomorrow. Vote
Republican" and "Vote Republican.® Advisory Opinion 1984-15,
1 Fed. Election Camp. Fin. Guide (CCH), § 5766, at 11,067-3,
Similarly, some of the advertisements dlscuased in Advisory
Opinion 1985-14 included the admonition, "Vote Demcocratic.”
Advisory Cpinion 1985-14, 1 Fed. Election Camp. Fin. Guide
(ccH), 9 5819, 11,182. At any rate, Adviscry Opinion 1985-14
held that the proposed advertisements were noL subject to the
limitations of Section 441la. Id. at 11,186. The opinion
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contains no finding that the advertisements at issue satisfied
rhe "elecrioneering message" test.

For several reasons, the communications at issue

here were not expenditures under either the express advocacy
‘ test required by Supreme Court precedent or the
E unconstitucional "electioneering message® test that the
“ Analysis adopts. The advertisements plainly cannot satisfy
the express advocacy standard. They did not urge viewers to
"vote against," "defeat," or "oppose" Baucug. Similarly, they
did not urge voters to "vote for," "elect," or "support"
Rehberg. There are simply nc words urging viewers to take any
action with respect to any election whatsoever.

In addition, the advertisements 4id not contain an
"electioneering message." Unlike the proposed advertisements
r- discussed in Advisory Opinions 1984-15 and 1985-14, none of
the advertisements urged viewers to "Vote Republican" or, for
that matter, to vote for or against anyone else. The
advertisements contained no reference at all to any of Baucus’
potential challengers and did not refer in any way to the
general election -- then some five to six months away.

ST

The Analysis concedes that at least part of the
advertigements "look like issue advocacy." Id. at 25. In
fact, the advertisements were exactly what they "look like" --
legislative advocacy. They accurately described Baucus’
positions on several specific legislative issues that were
then before the Senate, criticized Baucus'’ positions on those
issues, and urged voters to call Baucus and urge him to change
his position.?¥ The Analysis does not dispute that the
advertisements accurately stated Baucus’ position on the
legislative issues in question. Analysis at 24. The Analysis
likewise does not dispute the NRSC’'s "evidence that the timing
of the advertisements coincided with Senate floor debates in
April and May, 1996, on those issues." Id. The Analysis
concedes that the advertisements "ended with calls for action
involving particulaxr legislative issgyeg,” id., not electoral
issues. Although the Analysis does not dispute the NRSC's

Y The NRSC’s initial respons2 contained detailed
information including the text of the advertisements; the
timing of the advertisements in relation to the Senate
calendar; the accuracy of the advertisements; and the
financing of the advertisements. Because we understand that
the Analysis does not dispute this evidence, we will not
repeat it here, although it is incorporated by reference.
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evidence that its legislative advocacy advertisements
concerned specific legislative issues actually pending or scon
to be pending before the Senate, the Analysis also fails to
recognize its significance. The fact that each advertisement
discussed bona fide issues currently before or soon to be
before the U.S. Senate placed the advertisements even more
squarely within the core First Amendment activity that

Section 44la cannot limit.

The primary bagis for the analysis’ conclusion that
the advertisements were "expenditures® subject to the limits
of Section 44la(d}. is that the advertisements:

“were critical of [Baucus] as an incumbent U.S.
Senator; they cited his office, referred to him
as ‘liberal Max Baucusg;’ and included negative
statements about events which occurred during
his tenure such as salary and tax increases.®
Analysis at 24.

Such characteristics, however, cannot convert an
otherwise clear piece of legislative advocacy into an
expenditure subject to the Act. Most importantly, political
speech, including legislative advocacy is "core speech"
protected by the First Amendment. The United States Supreme
Court has been unwavering in its requirement that any
definition of expenditures be clear, precise, and limited lest
it deter the exercise of unregulated speech. As several
courts have made clear, the oft- rejected "electloneerlng
message" test fails this standard. } uge 2 X
Life. Inc., 479 U.8. at 24%. It is exactly because the Flrat
Amendment requires clear, brighc lines that the elastic
"electioneering message" tast repeatedly fails.

Second, the characteristics of the advertisements
cited in the Analysis are each necessary components of
effective legislative advocacy. A viewer would have little
reagon to call Max Baucus unless the advertisements "cited hig
office." A viewer would also have little basis on which to
predict Baucus’ vote on upcoming issues unless the
advertisements identified his ideology and cited Baucus’
position on previous, similar issues. Aand casting such things
as Baucus' votes on salary and tax increases in a critical
iight is an important means of persuading viewers that these
are issues that the viewers should care enough about to write
down a phone number and call their Senator.
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The only other basis of the Analysis’ conclusion
that the NRSC advertisements were "electioneering" appears to
be an erroneous "controversial advertising campaign report"
that was prepared and placed in a public file by one of the
televisicon stations that broadcast one of the advertisements.
This report, however, was not prepared by the NRSC or its
media buyer. Supplemental Affidavit of Dwight Sterling, § 3
("Sterling Supp. Aff.") {attached as Exhibit C). Rather, the
report was prepared by the President and General Manager of
KRTV with no guldance or direction from the NRSC or its media
buyer. Id. Upon learning cf the General Manager's error, the
NRSC’s media buyer alerted the Manager to his possible
mistake. Id. The Manager acknowledged his mistake by
cancelling his previous report and preparing a revised report
that accurately described the purpose of the advertisement --
"The passage of the G.0.P. Balanced Budget Propocsal. Asks
viewers to call Senator Baucus and support the measure." Id.
The Manager’s erronecus report is absolutely no indication of
the NRSC'’s intent or purpose in preparing, producing, and
broadcasting the advertisement.

In sum, the NRSC's advertisements cannot be deemed
*electioneering," much less "express advocacy." The
advertisements therefore do not satisfy the "expenditure"
prong of the Commission’s two-pronged test.

B, The NRSC Advertisements Were Not Coordinated with
the Rehberg Committee.

The second question is whether the NRSC
advertisements were made in coordination with the Rehberg
Committee.

The Commission’s regqulations nowhere define
"coordination." The Analysis purports to find a definition
for coordination within 11 C.F.R. 109.1(b) (4). That
regulation, however, concerns the level of cocoperation, prioer
consent, or consultation that is gufficient to place an
gxpenditure cutside the scope of an "independent expenditure."
11 C.F.R. 109.1(b) {4), which was promulgated under the
authority of 2 U.5.C. § 431(17), does pnot define the level of
coordinarion required to render an expenditure subject to the
limits of 2 U.S.C. § 441a. 11 C.F.R. 109.1 does not even use
the words "cocordinated” or “coordination.” Nor is there any
reason to suppcse that the level of cooperation, consent, or
consultation that is sufficient to render an expenditure "not-
independent" will be sufficient to render it "coordinated.*®
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The Commission may not simply graft a regulation promulgated
in the independent expenditure context into an enforcement
proceeding involving allegedly cocordinated expenditures.

Even assuming arguendg that 11 C.F.R. 109.1(b) is

relavant to determining whether an expenditure is subject to

s the limitations of 2 U.S5.C. § 441a, the NRSC’'s legislative

I advocacy advertisements do not meet the standard of

& "coordination" required by that regulation. Under 11 C.F.R.

T 109.1(b), an expenditure is "made with the cooperation or with
the prior consent of, or in consultation with, or at the

i request or suggestion of, a candidate or any agent or

b authorized committee of the candidate* where there is

"arrangement, coordination, or direction by the candidate or

his or her agent prior to the publication, distribution,

. display, or broadcast of the communication." 11 C.F.R.

= 109.1(b) (4}. An expenditure may be presumed to be coordinated

S when it is "([blased on information about the candidate’s

plans, projects, or needs provided to the expending person by

the candidate, or by the candidate’s agents with a view toward

L having an expenditure made,* 11 C.F.R. 109.1(b] {4) (i) (A}, or
made by or through an officer or agent of the candidate’s
committee, 11 C.F.R. 109.1ib) (4) {i) (B}.

T PT

Here, there isg no evidence of coordination. To the
contrary, the NRSC's initial response emphatically denied any
such coordination. NRSC Response at 5 and 6. Further, the
Rehberg Committee’s Campaign Manager unequivocally stated in a
sworn affidavit that "the NRSC’s legislative advocacy
advertisements were not coordinated with the Rehberg campaign
nor were the Rehberg advertisements coordinated with the NRSC
in any way." Affidavit of Mike Pieper, § 3. Although the
Analysis acknowledgesz that both the NRSC and the Rehberg
Committee denied coordinating the NRSC advertisements, the
Analysis complains of the NRSC's use of the word "executed."
See NRSC Responge at 6 (the NRSC advertisements "were not
executed in consultation with the Rehberg Committee").
According to the Analysis, "the word ‘execution’ can . . . be
read as limiting the denial only to aspects of the production
and possibly the content of the advertisements, leaving room
for consultation on the need for such advertisements.”
Analysis at 22. The NRSC did not intend the word "execution®
to have such a strained, limited meaning. Lest there be any
confusion, however, Mr. Pieper’'s supplemental affidavit makes
¢lear that therea was no consulrtation between the Rehberg
Committee and the NRSC on the "need® for the legislative
advocacy advertigements. Pieper Supp. Aff., § 5. Id. The
gole communication between the NRSC and the Rehberg Committee
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concerning the advertisements of which we are aware came after
the advertisements were broadcast when the Rehberg Committee
sought copies of the advertisements and supporting
documentation so that it could respond to press inquiries
about the accuracy of the advertisements. Id.

The Analysis’ finding of "evidentiary support for a
preliminary finding of coordination" appears to be based on
nothing more than evidence that (1} Mr. Rehberg travelled to
Washington to meet "with NRSC officials prior te, or
simultaneously with, the broadcasts of the NRSC’s Baucus
advertisements" and (2) "the [NRSC’s] silence on the nature
and content of" these visgits. Analysis at 23. This
revidence® cannot support a preliminary finding of
coordination.

The existence of a mere "opportunity”" to exchange
information cannot be sufficient to give rise to a presumption
of coordination. Even assuming that 11 C.F.R. 109.1(b)
applies {(which the NRSC disputes), for a presumption of
coordination to arise under that regulation there must be
evidence that the advertisements were " [blased on information
about the candidate’s plans, projects, or needs provided to
the expending person by the candidate, or by the candidate’s
agents with a view toward having an expenditure made.” 11
C.F.R. 109. 1(b)(4)(1)(A) Thus, the regulation requires not
just the opportunit ‘ e g ange of lnformatlon, but an
actual exchange of Lnformatlon g;ggggggl v. FEC, No. 92-0284
(WBB) at 10 n.5 (D.D.C. Apr. 4, 1995) (memorandum granting
gummary judgmenz). In this case, there is no evidence that
any such information actually was exchanged.

Courts in similar contexts also have required more
than cthe mere opportunity for "coordination.” Indeed, courts
have required more that the mere exchange of information to
prove coordination to further an unlawful objective. Rather,
courts typically reguire "‘a conscious commitment to a common
scheme designed to achieve an unlawful objective.’" Monsante
Co. v. Spray-Rjite Serv. Corp., 465 U.8. 752, 764
(1984) (Qquoting Edwazd. J. Sweepey & Soma, Ipc. v. Texaco, Inc.,
637 F.24 108, 111 (34 Cir. 1%€0}). In light of these
deczsmon- and the Supreme Court’'s decigion in Colorado

, a presumption of coordination based on nothing
other than the mere opportunity for the exchange of
information would bs unconstitutional. Accordingly, the NRSC
disputes the validity of 11 C.F.R. 109.1(b) (4} (i} (A), even if
{(contrary to fact} the Analysis had applied it properly.
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Further, the Analysis’ interpretation would produce
an unreasonable presumption of cocrdinaticon in the case of
virtually any legislative advocacy disbursement by a national
political committee. Every Democratic and Republican Member
of Congress -- including Senator Baucus -- is a member of his
or her party’s Senatorial or Congressional Campaign Committee.
Every Democratic or Republican Member of Congress meets --
often frequently -- with other members of his or her
Senatorial or Congressional Campaign Commitree. Such meetings
are, however, nothing more than "general descriptions of party
practice" and "do not refer to the advertising campaign at
issue here or to its preparation.” 116 §.Ct. at 2315 (Brever,
J.). Just as that Supreme Court recently rejected "general
descriptions of party practice" as a basis for imposing a
general presumption of coordination, the mere fact of a
meeting between a candidate and his party’s Senatorial or
Congressional Campaign Committee cannot be a sufficient basis
for a preliminary finding of coordination.

Further, the Analysis’ interpretation is not
supported by Commission precedent. Advisory Opinion 1984-30
did not involve mere "meetings" or "opportunities." Instcead,
it ipvolved a multi-candidate committee that concededly
"cooperated, consulted, and communicated, with the candidates
and their committees on campaign strateqy and needs with
respect to the 1984 primary elections and (the multi-candidate
political committee’s] in-kind contributions." Advisory
Opinion 1984-30, 1 Fed. Election Camp. Fin. Guide (CCH)},
§ 5775, at 11,092. The in-kind contributions included the
"donation of time of [the committee’s) staff" and "the
provision of political consulting services by a third party.'
Id. In this case, there is no evidence that the NRSC
"eooperated, consulted, and communicated, with the candidate
{or his committee]l on campaign strategy and needs.” Nor is
there any evidence that the NRSC contributed staff to the
candidate’s committee or contributed pelitical consulting
services by a third party.

Nor can the NRSC's “silence on the nature and
content of Mr. Rehberg’s contacts with the NRSC," Analysis at
23, give rise to a presumption of coordination. First of all,
the statement is not accurate. Far from being "silent" on the
issue, the NRSC stated, for example, that "The Rehberg
Committee had no prior knowledge of, and wlas] not asked to
congent to, the NRSC’'s own legislative advocacy program.”

NRSC Response at S. Moreover, the Analysis’
mischaracterization of the NRSC's response would be ar most
relevant to the question whether a presumption of coordination
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has been rebutted gnge that presumption has arisen. It cannot

be relevant to the guestion whether the presumption should
arise in the first place. Otherwise, the presumption of
coordination would arise from nothing other than the fact that
candidates -- including virtually every incumbent Member of
Congress -- meet with other members or staff of their
Senatorial or Congressional Campaign Committees. Such an
automatic presumption would be invalid under Colorado

Republican -- "An agency’s simply calling an independent
expenditure a ‘coordinated expenditure’ cannot (for
constitutional purposes) make it one." 116 S.Ct. at 2319

(Breyer, J.); see algo 116 S.Ct. at 2321 (Kennedy, J.
concurring in the judgment and dissenting in part) .¥

IV. CONCLUSIONW

Because the advertisements in question do not
satisfy either prong of the Analysis’ two-pronged test, they
were not "coordinated expenditures® and did not place the NRSC
in violation of 2 U.5.C. § 441a(d). Similarly, the NRSC did
not violate 2 U.S.C. § 434(b) by failing to report the
disbursements as "coordinated expenditures." Further, the
NRSC did not violate 2 U.S.C. § 441b by paying for its
legislative advocacy advertisements, in part, with non-federal
funds.

For the foregoing reasons, the NRSC respectfully
requests that the Commission find no probable cause to believe

4 There is alsc no evidence whatscever that the NRSC's
legislative advocacy advertisements were made by or through an
officer or agent of the Rehberg campaign. Indeed, the
Analysis does not make any attempt to justify its preliminary
finding of coordination bagsed on the criteria set forth in 11
C.F.R. 109.1(b) (4) (i) (B).
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that the NRSC violated any provision of the Federal Election
Campaign Act, and close the file in this matter.

If you have any questions about this response,
please contact Bobby R. Burchfield at (202) 662-5350.

Sincerely,

M:VU{LM

Bobby F. Burchfield
Michael A. Dawson

Craig M. Engle
NRSC General Counsel

Qf Ccunsel
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Frad Davia, £irst baing Suly sworn, deposes and

saye:

1. I am Pred Davia. I am emploved by Strategic

Pexception, Inc., A& Hollywood, California company that

produces radio and televieion edvextisemente for political

candidatag across the Urnited States. I perscnally have been

involved in the production of hundreds of political

advertivemente for radioc and television. Unless otherwima

specifiad, I hava personal knowledga of the matters set forth

in this affidavitc.

2. As & political advertigemsnt productiocn

company, Strategic Perception routinely produces not just the

main text of a political advertisamant but aleso the disclaimer

that advertisements are required, &» & matter of federal law,

Lo carry.

3. The disclaimer i{s produced with almost thas pame

degrae of care and attantion with which the main text of the

advercissmant is produced. The preduction cowpsny typleally

produces the disclazimsr with caraful attention to ths voice,

tone, atyle, and pace of the paracn aperking ths dalaclaimer.

The production of the disclaimer ias important to snsuxe that

the worde of the diseclaimer ars intalligibla. In zddition,
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rhe production of the disclaimer is important to anaurd that
the tone and nature of the disclaimer does not detrace from
the main teaxc of the advertisement. The production of the
digclaimer is particularly imporcant because it ia the laac
component of the advertisement chat the listener hears. A
good advertizement can be ruined by a poorly produced
disclaimer,

4, It has bean my experience that the diaclaimer
will someatimes change in the course Of a campaign. When I
#irsr began producing political advertigpaments I would often
produce only one disclaimer. I digcsvered that this pragtiza
was undasirabla. If the committee paying for the
advertisemenc changed over the course of the campaign, it was
aeceagsary to praduce anothar dieclaimer. This waa lass
efficlenrt and more coatly thag producing the disclaimer ac the
same time that the main text of the advertisement was
produced. Sometimes the advertizement would have to bHe
delayed while I produced a new disclaimer. Also, the
advertisement would have to ba delayed as 4 new tape with tha
new disclaimer was dsliverad to radio and Celsvision astacions
in the targeted media markets.

5. Te avold cheze inefflclencias, sxpensas, and
delays, I soon learned to prepare for the gossibllity of a
change in the finsncling of an azdvercisament by preparing more
than one digclaimer. BNased on the naturs of tha race

{Senacorial or Congressionsgl), I now prapars two disclaimers

B,

11
23

3
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for each adverzigsment -- one with the candidate cormictee’'s
disclaimar and one with the eppropriate Jenaterial or
Corgrags'onal Commi:tae digclaimer. In other worda, I now
nake double discleimared veraslons of every adverclisement %
produca for evary campalgn.

6. Durlng the 1996 elaction cycle uy company,
Strategic Perception, Inc., wes ratalned by the Rehbarg
Committas to produce & number of tglavislon and radio
advertisements. I was the employes primarily rasponsibla for
produeing these advertisements.

7. hg 18 my standard practica, T produced twd
vergicne of the advertisements -- one with a Rehberg Committee
disclaimer and one with 2 Ratisnal Republican Senatorial
Commitctes dieclalmer. I choze to do this to avold
inefficiencies and delay if the financing of the
advertisemante changed. Baged on my experience in many
senaterial races, I knew thar I{f the financing of the
advertisesesnt changed, the chances wers that the NRISC would be
the new flasncing committea,

B. I d4id not prepare the NRSC disclaimer at che
direction or suggestionr of the NRSC, Nor 4id I inform the
NRSC that I wag preparing a version of ths Rehberg Committae
advertisament with the NRSC disclaimer. I did not otherwise

zonsult, coordinate, or act in concert with the NRSC during

.aas

[
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the conception, design, production, editing, Siming, finance

or broadcast of the Rehberg advartisenonts.

Tha &above ia true and correct ¢o the best of my

knowledge, information and beliaZ.

rrtd m.vii

gnad and aworn to before me
this ﬂz{bd&y of August, 1997

My commission expires: Fab |9, (99T
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Stata of Monrtana

Mike Pieper, firsc bsing duly sworn, deposes and
8ays:

1. My name i® Mike Pieper. During tha 1996
elaction cycle, I was the Campaign Manager for Montanans for
Rehberg (“tha Rehberg Committee”). Unless otharwise
specified, T have persconal knowledge of the facts set torth
below.

2. During the primary, the Rehbarg Committee
recained Strategic Perception, Inc. to prodiyce radio
advergisementa furthear introducing Dennieé Rehbazg o Montana
voters and beginning to draw contrasts betwaen Rehbgrg and his
likely Democratic opponent, Max Baucus. Fred Davie ol
Strategic Perception, In¢. had principal responaibility for
preparing the radio advertisements. The text of chat
advartisenent is atiached as Bxhibit A to this affidavit.

3. Tha Rehberg “comittes mids the dacisior to
retain Strategic Perception, Inc. and produce the radi:
advertisement entiraly on ics own initiative, without any
prompting, guidance, direction, discuesion, ¢r any contact
wnatscaver with the National Rapublican Senazorial Committes
("tha NRSCY). There ware s.mply ne contacts of any kind

betwgern the Rehberg campaign and the NRSC regaxvding production
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betweer the Rahberg campaign and the NRGC regarding production

or any other aspect of ths Rehberg Committes’s advertipsment.

4. I undaretand that aome radio stations in
Montana broadcast & version of a Rehberg Committee radio
advertigement that bore & NRSC dieclaimer instead of a Rehberg
Committea disclaimer. They did so mistakenly. Tha pre-
primary Rehberg advertissment in question waa in fact paid for
entirely by the Rehberg Committes. The NRSC did not pay for
this or any other of our pre-primary radio advextieing., Once
we digcovared the error, I took immediate actions to correct
it. In particular, I directed our media buysr to contact the
radic stations and tell them that they were broadcaasting the
wrong version of the advertisament.

5. The £irst time T saw the NRSC advocacy adver-
tigements wae when they wers broadcast over the public
aijrwaves. I had no contact whatsoever with the NRIC regarding
ice legimlative advocacy advertispemante prior to their
broadcret. Accordingly, tha NRSC'a advertigements wére net
made with my couparaticn. I did not consant to the
advertisemsnts -- indeed, I would nst have consented {0 these
advertisementa. Nor did I consult with the WRSC on the
preparation of the advertissmsxnte. Further, there was
abaclutely ao consultation betwaen mae 0¥, ta my kiowladge, any
mambar of tha Reahberg Cowmittse and the NRSC regarding any

need for such advertigsemsnts, I made Noe requasts or

ok
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suggestions to the NRSC with respect to the leginlativea

.

- e
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advocacy advercisements prior to their brosdcast. After the

L 4

advertisemencs ware broadcase, I requsated only that ctha NR&EC
gend e copies of cthe advertipsmenta and the documentaxry back-
up for che advercisements so that I could respond to press

inquiries about the accurecy of the advertisements.

O L N S

The above ig trus and correct to the best of my

knovledge, information and beliaf.

it fl

1laper

$igped and gworn to bafors me
thie _ '~ day of Ruguet, 1997
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City of Alexandria

)
} In re: MUR 4378
)

Commonwaalth of Virginia

Dwight Sterling, first being duly sworn, deposes and
says:

1. My name is Dwight Sterling. I am President of
Multi Media Sexvices Corporation, which is a creative
consulting and media buying firm that has served many
political committees across the country, including the
National Republican Senatorial Committee {("the NRSC"). Unless
otherwise specified, I have personal knowledge of the facts
set forth in this affidavit.

2. During the 199%6 election cycle, I was retained
by the NRSTU to provide creative consulting and media buying
gservices to the NRSC. These included media buying for the
NR&C's legislative advocacy advertisements in Montana.

3. One of the television stations with which I
placed the NRSC'a legislative advocacy advertisements was KRTV
in Great Falls, Montana. As 1 later learned, KRTV prepared a
*controversial advertising campaign report" regarding one cof
these advertisements. This report was not submitted by me or
the NRSC to KRTV. Rather, the report was preparsd entirely by
KRTV gtaff. In fact, I believe the report wag prepared by the

President and General Manager of KRTV, William L. Prestocn.
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KRTV prepared the report with absclutely no guidance or
direction from me or, to my knowledge, anyone . :om the NRSC.

4. The original report described the
advertisements as "televisicn ads for: The defeat cf Senator
Max Baucus on his re-election campaign for 19%6." A ccpy of
the original report is attached as Exhibit A to this
Affidavit.} As soon as I became aware that the station
manager had incorrectly described the purpose of the
advertisement, I contacted him and called his attention to the
report. Mr. Preston acknowledged that the report was
erroneous by cancelling the report and replacing it with a
revised report. See Fax cover sheet from Bill Preston to
Dwight Sterling, May 24, 1996 (attached as Exhibkit BY. This
revised report accurately described the purpose of the
advertisement: "The passage of the G.0.P. Balanced Budget
Proposal. Asks viewers to call Senator Baucus and support the

measure." (Attached as Exhikit C.)

The above is true and correct to the best of my

knowledge, information and belief.

smorn to before wme
August, 19387

G expires:
Tommission exp r//a’l éiéf



